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'Ts™E0 statutory period for REPLV ,S set to expire a MONTH,S, PROM 

THE MAILING DATE OF THIS COMMUNICATION.^^^^^^ ,„ no event, however, may amply be timely filed 

e^meTpatent term adjustment. See 37 CFR 1 .704(b). 

^*'*iTe1 Responsive to communication{s) filed on 02At^a!^^ 

' • ciKiAi 2b)n This action is nonrfinai. 

2aM This action is FINAL. , ^ r „i ^att«»r<: nrosecution as to the merits is 

Disposition of Claims 

m Claim(s) 6M21 is/are pending in the application. 

4a) Of the above claim(s) 6M20 is/are withdrawn from consideration. 

5) 0 Ciaim(s) is/are allowed. 

6) 12 Claim(s) 121 's/are rejected. 

7) 0 Claim(s) is/are objected to. 

8) D C,aim(s) are subject to restriction and/or election requirement. 

Application Papers 

qMH The soecification is objected to by the Examiner. 

9) D The specificat j ^^^^^^^ ^^3^,,,, 

1 1 )n The proposed drawing correction filed on is. a;i_i w 

,f approved, corrected drawings are required in reply to this Office ac«on. 

1 2) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C.§§ 119 and 120 8 l19(aHd) or (f). 

1 3) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a) (d) ( 

a)n All b)D Some* c)n None of: 

in certified copies of the priority documents have been received. 

'•^ 'application from the '"te^nat^onal Bureau (PCT^^^^^^^ ^^^^^^ 
* see the attached detailed Office action for a list of the ^e^' .,^^3, 
un Acknowledgment is made of a claim for domestic priority under 35 U.S.a § 1 19(e) 

" U The tLslation of the foreign language P-^^^^^^^ 121 
15)H Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 
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Application/Control Number: 09/806,925 
Art Unit: 1651 

DETAILED ACTION 



Applicant's amendment has been received and entered into the case. Claim 121 has been 
added. Claims 61 - 121 are pending. 

A. indicated in .he previous Office con^unication mailed July ,2, 2002, newly 
submitted claitns 61 - 120 are directed to inventions that are independent and distinct from the 
invention of claims 1 - 60 and 121. T^e inventions of claims 61 ^ 120 are drawn to several 
unrelated methods of using a composition comprising a sugar cane extract. Specifically, 
claims 61 - 75 are drawn to a method for preventing infection; 
claims 76 ^ 90 are drawn to a mefliod of using a vaccine adjuvant; 
claims 91 - 105 are drawn to amethod for preventing a disease; and 
claims 106 -120 are drawn to a method for promoting growth of humans or animals. 
Applicant argues that the methods of claims 61 - 120 have unity of invention with 
ori^ally presented claims 1 - 60 and 121 because the claimed product has the claimed activity 
andthataspecial technical feature existsbetween the inventionotclaimsl-61 and 121 and the 

„.ethods of claims 61 - 120. Applicant indicates that me special technical feature is "the use of 
the composition to prevent or remedy infection." 

However, as originally stated by applicant in the election response filed October 15, 2001 
(paper number 9) the special technical feature was identified ,0 be a sugar cane extiact. This 
special technical feahtre was confitBted ag^n in the amendmem filed April 22, 2002. As 
evidenced by me references cited in tite Office action mailed December U, 2001, such a special 
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technical feature does not exist, since the references disclose compositions comprising sugar 
cane extracts. As such, claims 61-120 are directed to inventions that are independent and 
distinct from the invention originally claimed (claims 1 - 60, 121). 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructivelyelectedby original presentationforprosecu^ 

on the merits. Accordingly, claims 60-120 are withdrawn from consideration as being directed 
to a non-elected invention. See 37 CFR 1.142(b) and MPEP § 821.03. 



Claim 121, drawn to elected subject matter, has been examined on the merits. All 
arguments have been fully considered. 



Drawings 

The drawings remain objected to because figures 3 and 4 are cut off and illegible. 

According to MPEP 1893.03(f), drawings for the national stage application must comply 
withPCTMe 11. WhilethecopyofthedrawingsprovidedbythelntemationalBu^auhas 
aheady been checked and should be in compliance with PCT Rule 1 1 and be acceptable, the 
examiner does indeoi have the authority to require new or more acceptable drawings if the 
drawings were published without meeting all requi,«ents under the PCT for drawings. 

PCT Rule 11.6 states: 

- top: 2.5 cm 

- left side: 2.5 cm 
-right side: 1.5 cm 
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-bottom: 1.0 cm 



Since figures 3 and 4 are cut 



off. the drawings do not meet all requirements under PCT 



Rule 11. 



Claim Rejections - 35 USC § 112 

1 The following is a quotation of the second paragraph of 35 U.S.C. 112: 

^especif.catio„shancondudewUHoneo..o.„^^ 
subject matter whkh the applicant regards as his mventmn. 

2 ' Claim 121 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularlypoint out and distinctlyclaimthesubjectmatterwhich applicant reg^^^ 

the invention. 

Claim 121 U drawn to a composition however is rendered vague and indefinite for 
reciting "a preventative" because the term is not adequately defined. 

The claim is fimher indefinite for reciting "for infection" because it is unclear what kind 
of infection is prevented or remedied. For example, is the composition is a remedy for bott, 
bacterial infection and viral infection? 



Claim Rejections -35 USC § 102 
3. Thefollowmgisaquotationoftheappropriateparagraphsof35U.S.C.102thatformthe 

basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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has fulfilled the requirements of paragraphs (1), W, ana 
thereof by the applicant for patent. 

4 Claim 121 is rejected under 35 U.S.C. 102(a) as being anticipated by Kawai. 

Applicant claims a composition for preventing or remedying infection in man and 
3^,s, the composition comprising a sugar cane derived extract as the active ingredient. 

Kav.ai teaches a sugar cane extract (abstract). 

Although the reference does not teach the composition can be us^ in the manner 
in^tantly claimed, the intended use of d.e claimed composition does not patentably distinguish 
tt,ecomposiUon.perse.s.ncesuchundiscloseduseisinhere„.inthereferencecomposi.ion.,n 

order to belimitin^theintendedusemustcreateastrucnnaldifferencebetweentheclaimcd 
.omposition and the composiHon of the prior art. ,n the instant case, the intended use fails to 

^.e a structural difference, thus, the intended use is not limiting Please note that when 
3pplicantclaimsacon,positioninte™sof^cUon.andmecompositionofthepri„rartappears 

,„hethesame,theExami„ermaymalcereiect.onsunderboth35U.S.C102andl03(MPEP 
2112). 

Therefore, the reference anticipates the claimed subject matter. 



5 Claim 121 is rejected under 35 U.S.C. 102(b) as being anticipated by Bueno. 

Applicantclaimsacompositionforpreventingorremedy.ngmfectioninmanand 

an^mals, the composition comprising a sugar cane denved extract as the active ingredient. 
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Bueno teache. methods of oMaimng pharmaceuticals from sugar cane as a raw material 

(abstract). 

Although the reference does no. teach the composition can be used in the mamrer 
instantly Cahned. the intended use of the claimed composition does not patentably distinguish 
.he composition, per se, since such undisclosed use is Wrerent h, the reference composition. In 
order to be limiting, the intended use mus. c.a.e a s.™c«,a. difference be^»een flte claimed 
composhion and *e composi.ion of U.e prior ar.. h, fte ins«n. case, the in.ended use fails .0 
c.a.e a sm.cmral difference, ftus, flte in.ended use is no. limiting Please note fl>a, when 
applican. claims a composition in terms of ftmction. and the composition of the prior art appears 
.ohethes^e. the Examiner may m^e rejections under both 35 U.S.C 102 and 103 (MPEP 

2112). 

Therefore, the reference anticipates the claimed subject matter. 

6. Claim 121 is rejected under 35 U.S.C. 102(b) as being anticipated by Tilby. 

Applicant claims a composition forpreventing or remedying infection in man and 
animals, the composition comprising a sugar cane derived extract as the active in^ient. 
Tilby teaches compositions of sugarcane exttacts (col.2 line 60-68). 
Attough the reference does not teach the composition can be used in the manner 
instantly claimed, the intended use of the claimed composition does no. patentably distinguish 
the composition, per se, since such undisclosed use is inherent in the reference composition, b, 
order to be limiting, the intended use must create a structural difference between tire claimed 
composition and the composition of the prior art. to the instant case, the intended use tails to 
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create a struomral difference, ftus, the intended use is not limiting. Please note tl,a, when 
applicant claims a composition in tenns of taction, and the composition of the prio, a« appears 
to be the same, the Examiner may make rejections tmder ^d. 35 U.S.C 102 and 103 (MPEP 



2112). 



Therefore, the reference anticipates the claimed subject matter. 



7. Claim 121 is rejected under 35 U.S.C. 102(b) as being anticipated by Agar. 

Applicant claims a composition for preventing or remedying infection in man and 



animals, the composition comprising a sugar cane 



derived extract as the active ingredient. 



Agar teaches compositions of plant material (abstract, col.4 line 39-41) wherein the 
fibrous plant material is bagasse (or a sugar can extract) (coU6 line 15-20). 

Although the reference does not teach the composition can be used in the mamier 
instantly claimed, the intended use of the claimed composition does not patentably distinguish 



the composition, per se, since 



such undisclosed use is inherent in the reference composition, hi 



order to be limiting, the intended use must 



create a structural difference between the claimed 



composition ^d the composition of the prior art. hi the instant case, the intended use fails to 
create a structural difference, thus, the intended use is not limiting. Please note that when 



appUcant claims a composition in terms 



of function, and the composition of the prior art appears 



to be the same, the Examiner may 
2112). 



make rejections under both 35 U.S.C 102 and 103 (MPEP 



Therefore, the reference anticipates the claimed subject matter. 
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Claim 121 is rejected under 35 U.S.C. 102(b) as being anticipated by Saska. 
Applicant claims a composition for preventing or remed^g infection in man and 
animals, the composition compnsing a sugar cane derived extract as the active ingredient. 

Saska teaches compositions of sugar cane molasses, a sugar cane extract (col.l line 34- 

40). 

Although the reference does not teach the composition can he nsed in the manner 
instantly claimed, flte intended use of the claimed composition does not patentably disUngnish 
a,e composition, per se, since such undisclosed use is irdteren. in the reference composition. In 
order to he limitm, the intended use must create a str.ch.ral difference between the claimed 
composition ».d the composition of the prior art. h, the instant case, the intended use fails to 
create a structural difference, thus, the intended use is not limiting. Please note that when 
applicant claims a composition in tenors of fcnction, and the composition of the prior art appears 
.0 be the same, the Examiner may maRe rejections under both 35 U.S.C 102 and 103 (MPEP 
2112). 

Therefoie, the reference anticipates the claimed subject matter. 



Applicant argues that the specified use is not taught by the references and that Bueno 
does not teach pharmaceuticals, but pharmaceutical cellulose. 

However, these arguments fail to persuade because as stated above, although the 
references do no. teachthat the composition canbe used inthemamter instantly claimed, the 
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„™posi«o„o..eprto.a«...ei„..an.case,.ei„..ae..sefaus..e..ea— ^ 

„,*u.,heta.»deauseUnoni™iU«..Pl-no..ha.w.e„app.iean.c.^^ 
e„„po*.Me™.ofa.cUon,a„d.Hec„™po.Uo„of..p.<>.a«appea...e.hesa»e. 

E.an,ine„„ay.a.ereieo.io.^de,bo*35U.S.C.02a.d,03(MPEP2U., 

,n addition, .h. phannaceuUoa, cellulose of Beuno is a sugar cane derived exttac. 



(abstract). 



Conclusion 

, Applicant, antendmen. necessitated the new ^und(s) of rejection presented in this 
Otrrceaction. Mcordn... TH.S .CT.ON IS See MPBP 5 706.07(a, 
.pplicantisren,indedofthcex.ensionofti.cpol,cy asset torthi„37CFR...36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS t^ntthentaiUngdateofthis action, intheeventafirstreply is filed withinTWO 

MOK™Sof.hen,aiUn,dateofthisfinalactionandtheadv.sory action isnotntailedunt,, after 
«,cendoftheTHREE-MON™ Shortened statutoryperiod,*entheshortenedsta.torype.tod 
willexpireonthedatetheadvisory action is,nailed,andanyextensionfeepursuantto37 
CFRl 136(a, will becalculatedfion, the mailing dateoftheadvisoryacuon. Innoevent, 
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however, 
final action. 



will the statutory period for reply expire later 
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than SIX MONTHS from the date of this 



Any inquiry concerningthiscommumcat.onor earlier communic^^^^^^ 
e.minershould.edirectedtoKuthA.Dav...osetelep.onen^.eris.^^^^^^^^ 

exammercannormallybereachedonM-H(7:00-4:30);altn.F(7:00-3:30). 

,fattemptstoreachtheexaminerhytelepboneareunsuccessM,theexaminer's 

.perv.or,MichaelWrtyshyncanhereachedon703-30S-4743^ 

.....onwherethrsappUcatronorpro.^^^^^ 

Al(^'X -^m 4242 for After Final communications, 
communications and 703-308-424/ lor ^ 

,,o^.^.i.c.edto.herecep«o„is.wh<,s=.e.epho„e„™.«is703-30S.0,96. 



Ruth A. Davis; rad 
October 9, 2002 



